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SECTI ON 7
CONTRACT ADM NI STRATI ON
7-1. General.

Contract admnistration is the day-to-day activities
required to acconplish the construction contract. This business
rel ati onship takes place between the authorized representative of
the prime contractor and the resident engineer (as the ACO).
Typically, the prine contractor does not authorize subcontractors
or suppliters to do business directly with the resident engineer.
Simlarly, the resident engineer rarely allows any ot her agency
of the Governnment or the resident office staff to do business
with the prime contractor w thout specific know edge and official
aut horization. All contractual conmunications, shop draw ngs,
sanpl es, reports, and cost proposals are exchanged directly
between the prime contractor and the resident engineer. This
prof essi onal approach is the basis of the relationship between
the Governnent and the contractor to construct quality facilities
within tinme and budget constraints.

7-2. lInspection by Audit Agencies.

The Corps of Engineers contract adm nistration process is
audi ted and 1 nspected both by internal HQUSACE teans, and by a
nunber of other agencies, such as Arny Audit Agency (USAAA),
DODIG DAIG EIG and GAO  The negotiation and docunentation
procedures utilized in contract adm nistration are an inportant
area of concern to these agencies, The enphasis placed on Quality
extends to actions in the contract adm nistration process.
Contract adm nistration nust be perfornmed in accordance with ALL
appl i cabl e Federal, DOD, and Arny acquisition policies. The
follow ng nodification actions are considered to be critical
areas where the ACO should continue to place enphasis, in order
to inprove conpliance with good DOD contract procedures:

a. Technical Analysis (TA)

b. Pre-negotiation Objectives (PNO

c. Price Negotiation Menoranda (PNM

d. I ndependent Governnment Estimates (I GE)

e. Proper use and disposition of audits

f. Business O earance Menorandum ( BCM
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7-3. Defense Priorities and Allocations System (DPAS) & Materials

it
Expediting for Mlitary Funded Constructi on.

a. DPAS is the inplenmenting regulation of the Defense
Production Act of 1950 which is designed to assure the tinel
availability of industrial resources to neet current nationa
def ense requirenents and to provide a framework for rapid
industrial nobilization in case of a national energency. DPAS is
general ly thought of with respect to wartine nobilization,
however, it can be a valuable tool in acconplishing our peacetine
m ssion by preventing schedul e slippages resulting fromlate
mat eri al / equi pment del i veri es.

b. Quidance for inplenentation of DPAS is contained in Part
12 of the FAR and EFARS. During the final design
bi ddability/constructibility review a determ nation nmust be made
as to whether or not the project will be included in the system
This determ nation nust be made so that the appropriate contract
cl auses can be included in the solicitation. Effective use of
the system during construction can be assured by:

(1) Assi gning appropriate ratings to orders

(2) Tracking rated orders to insure they are receiving the
required priority treatnent

- (3) Providing tinely response to requests for priority
assi st ance

(4) Wen necessary, discussing the requirenments of the | aw
and potential penalties for nonconpliance with suppliers

c. A detailed description of the systemis contained in a
panphl et entitled DPAS published by the Departnent of Commerce.
The ovwervi ew section of the panphlet is particularly informative
and is suggested reading for all contract adm nistrators. Copies
of the panphl et can be obtained by contacting the office of
| ndustrial Resource Admi nistration, Room 3876, U S. Departnent of
Conmmer ce, Washi ngton, D.C. 20230. DPAS is another potentially
val uabl e tool for acconplishing our goal of producing a quality
product in a tinmely manner. Its application should be considered
along with the other contract admnistration tools and utilized
as appropri ate.
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d. If late arriving material causes an inpact on national
defense or critical operations of other Governnent agencies, the
resi dent engineer is responsible for foll owup on the
ef fecti veness of the DPAS procurenent. The resident engi neer
must insist that the contractor and his subcontractors
conply with the contract provisions requiring submttal of copies
of all purchase orders.

e. Materials expediting.

(1) Construction contracts provide that the contractor be
responsi ble for procuring the materials and equi pnent accordi ng
to the contract specifications. Construction progress often
falls behind schedule due to delays in the delivery of nmaterials
and equi pnent. The resident engineer ensures that the contractor
does the following: Oders all materials and equi pnent pronptly;
specifies delivery dates that wll neet the construction
schedul es; expedites the subm ssions of required shop draw ngs;
mai ntains a vigorous followup of all orders; and keeps the
resi dent engi neer informed of the progress of procurenent. The
resi dent engineer also maintains a followup systemto ensure
materials are ordered and delivered in sufficient time to avoid
wor k del ays.

~(2) I'f the contractor is unable to obtain satisfactory

delivery of materials and/or equi pnent through its own efforts,
an expediting service is _ _ _
mai ntained in the district office to assist in such cases. Wen
it becones apparent that the efforts of the contractor will not
obtain the desired results, the contractor should be advised to
submt a request for assistance fromthe appropriate elenent in
the district office. The followwing is a list of required itens
on the request for assistance:

(a) Contract nunber and nane.

(b) Contractor's nane and address.

(c) Nanme of subcontractor who ordered the material.

(d) Purchase order nunber.

(e) Distributor's nane and address.

(f) Product nane and nodel nunber.

(9) Required delivery date.
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(h) Prom sed delivery date to job site.

(i) Project office contact point and phone nunber.

(j) Remarks (brief reasons for request; if overseas, state
request for mlitary shipnent or shipnent at contractor's
expense).

(3) After a request for assistance has been submtted, it is
essential that the contractor keep the district infornmed of any
change which may alleviate the need for assistance or affect the
del i very dates.

7-4. Mobilization Areas.

a. The resident engineer should request a plan fromthe
contractor showi ng the use of the material storage and work
areas. This should include a |layout of the work area with the
| ocation of tenporary sheds, buildings, utility connections, and
project and safety signs. |f the work areas shown on the
drawi ngs are unacceptabl e, the resident engi neer shoul d negotiate
an acceptable area tor the contractor's nobilization and storage
requi renents. The provisions of the contract regardi ng waste and
borrow areas and all utility connections shoul d be coordi nat ed
with both the DEH and the contractor to ensure that interruption
and shut down procedures are foll owed.

b. Tenporary construction project and safety signs nay be
specified for individual construction contracts by the
contracting officer. Wen signs for civil projects are
specified, they nust conformto EP 310-1-6, G aphic Standards
Manual . Project signs for mlitary projects nmust also conformto
EP 310-1-6a & b, Signage Manuals, or they may be nodified to neet
user requirenents. The |ocation of these signs will be indicated
on the area use plan. Additionally, information regarding the
Davi s-Bacon ACt. Drug-Free Wrkplace, EEOQ etc. shall be
prom nently displayed on a jobsite sign.

7-5. Buy Anerican Act.

a. The "BUK Anmerican Act" as stated in FAR cl ause 52.225-5
provi des that the Governnent give preference to donestic
construction material and this is a standard clause in all USACE
construction contracts. Wth few exceptions, only donestic
construction materials naﬁ be incorporated into civil and
mlitary construction work in the United States. The FAR 25. 201
defi nes donestic construction material as:
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(1) An unmanufactured construction material mned or
produced in the U S., or

(2) A construction material manufactured in the U S, if the
cost of its conponents m ned, produced, or manufactured in the
U S. exceeds 50 % of the cost of all its conponents.

b. ACO s have the responsibility to actively enforce the
"Buy Anerican Act" requirenents. Wen you have questions
concerning the status of materials under the Buy Anmerican Act
provi sion, consult your contracting and | egal counterparts.
Cof ferdans and ot her tenporary structures are to be treated
as a permanent dam under the provisions of PL 100-371 and the
provi sions of the Buy Anmerican Act applies unless the tenporary
structures are detailed in the contract plans and specifications.
(See CB # 88-9)

7-6. Changes and Mbdifications.

a. Ceneral. The basic construction contract expressly sets
forth the rights and obligations of the parties signing the
contract. The contractor is bound within the tinme specified to
deliver a facility, as prescribed by the detail ed technical plans
and specifications, and he nust do this in accordance with the
provi sions of the contract. The Governnment has a legally
enforceable right to this performance. 1In return, the Governnent
is bound to pay the contractor a firmfixed price for successful
conpletion of 1ts undertaking, and the contractor has a
corresponding legally enforceable right to such paynent. After
the basic contract is awarded, any change within the general
scope of the contract will be acconplished by a contract
nodi fication. Modifications can be executed only by the
Contracting O ficer or the Adm nistrative Contracting O ficer.

Gui dance for processing nodifications and clains is treated in
detail in EP 415-1-2, Modifications and C ains Cuide; further
appl i cabl e guidelines are issued by each division and district as
| ocal refinenents in the adm nistrative process.

b. Types of Modifications. FAR 43.101 defines a contract
nodi fication as: "any witten change in the terns of a contract."”
Modi fications are executed pursuant to the FAR cl auses of the
contract. The various types of FAR cl auses under which
nodi fications are processed is discussed later in this section.
For the purpose of this discussion, a nodification to a contract
is a signed docunent altering a fixed-price construction
contract. FAR 43.103 defines a contract nodification as either:
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(1) Bilateral. A bilateral nodification, including a
suppl enental agreenent, is a contract nodification signed by the
contractor and the Contracting Oficer. Bilateral nodifications
are used to (a) nake negotiated equitable adjustnents resulting
fromthe i ssuance of a change order, (b) definitize letter
contracts; and (c) reflect other agreenents of the parties
nodi fying the ternms of the contract.

(2) Unilateral. A wunilateral nodification is a contract
nodi fication that is signed only by the Contracting Oficer.
Unil ateral nodifications are used, for exanple, to (a) nake
adm ni strative changes; (b) issue change orders; (c) make changes
aut hori zed by cl auses other than a changes clause (e.g., Propert
cl ause, Options clause, Suspension of Wrk clause, etc.); and (d
i ssue termnation notices. Sound contract adm nistration
practices require good faith efforts to execute bil ateral
nodi fications. However, there are instances when issuance of
unilateral nodifications is necessary. First, when all attenpt to
negoti ate and execute a bilateral nodification are exhausted, a
uni l ateral nodification should be issued. Second, if a
contractor has submtted a claimon which the Governnent
determ nes partial nmerit, a unilateral nodification should be
i ssued for that portion of the claimwhich has nerit and for
whi ch a nonetary anmount can be determ ned wth reasonable
certainty. These procedures for unilateral nodifications wll
facilitate the updating of schedul es and recognition of the
i npact on overall project conpletion.

c. Definitions.

(1) Change Order. FAR 43.101 defines a "change order" as
"... awitten order, signed by the contracting officer,
directing the contractor to nake a change that the Changes cl ause
aut horizes the contracting officer to order w thout the
contractor's consent." The Governnent's right to make such
changes is provided for in the Changes clause at the tine the
basic contract is awarded. The contractor and the surety have
agreed under the terns of the contract to execute changes that
are within the general scope of the contract. The "w thout the
contractor's consent" provides the contracting officer with a
powerful tool. This witten order is binding upon the contractor
whet her or not it contains an adjustnment of price and tine, and
the contractor is obligated by the basic contract to proceed wth
the work as changed. This definition of change order differs from
t he term nol ogy previousI% used by the USACE. Historically, the
USACE referred to any within scope contract nodification as a
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change order. This was used for bilateral as well as unilateral
nmodi fications. The use of "change order"” to describe a
uni l ateral directed nodification again natches ot her agencies
termnology and is consistent with the FAR

(2) Unpriced Changed Orders. An unpriced change order is a
witten order under the "Changes" clause of the contract
requiring the contractor to acconplish the work prior to
definitization of the nodification. Specific procedures nust be
foll owed as required by EFARS 17. 7503 and DFARS 217.75 when an
unpriced change order 1s issued. These procedures should be used
only when conditions of urgency or uncertainty dictate proceeding
with the work prior to reaching final agreenent on the change.
Since forward pricing of contract actions, including
nmodi fications, is the preferred nethod of contracting.

(3) Supplenental Agreenent. FAR 43.101 defines
"suppl enental agreenent” as: "a contract nodification that is

acconpl i shed by the nutual action of the parties" i.e., a
bi | ateral agreenent making a change to the terns or conditions of
the contract. It may be either within or not wwthin the scope of

the contract. A supplenental agreenent is added as a suppl enent
to an existing contract sinply as a matter of adm nistrative
conveni ence. Additional work outside the scope of the original
contract should nornmally be avoi ded, however if required, it
should be limted to the foll ow ng cases, and nust be a

negoti ated suppl enental agreenent.

(a) The work to be acconplished by suppl enental agreenent is
so interrelated wwth that already being acconplished under the
contract as to nmake utilization of a separate contractor
i npracti cabl e.

(b) The site is so renpte and the anount of the work so
small, as to nmake obtaining bids froma contractor other than the
one already on the site inpracticable.

(c) There is an extrene urgency in the perfornmance of the
wor k and bids cannot be solicited i mediately.

When approval is secured, the funds available, and the

contractor's surety has consented, this alteration to the

contract is processed in accordance w th paragraph 7-6e.
(4) Scope.

(a) The proper nedium for maki ng changes within the general
scope of a contract and wthin the physical limts of
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the construction site is by a witten order fromthe contracting
officer to the contractor 1n the formof a bilateral or

unil ateral nodification. Deletion of work is handled |i kew se,
unless it is a major reduction. |If it is a major reduction, the
del etion of work will be handl ed under the Term nation for
Conveni ence of the Governnent clause of the contract

(b) The proper nedium for maki ng changes that are outside
the general scope of the contract is by a supplenental agreenent.
The contractor has not agreed in advance to perform work outside
the general scope of the contract and such work cannot be
requi red wi thout consent or acceptance by the contractor and his
surety. A supplenental agreenent is a new negotiated contract
whi ch nust be founded upon offer, acceptance, and consi deration;
and therefore, by definition is a bilateral agreenent. The
magni t ude, or scope, of a construction contract is determ ned by
t he physical characteristics of the work contracted for, as
expressed in the basic contract. Enlarging the scope of the work
or adding materially to the work by suppl enental agreenents is
general ly considered sole source actions, and have been
criticized as circunventing the intent of the Conpetition in
Contracting Act. The probability that additional work nay be
done nore conveniently, or even at |ess expense by the original
contractor, because the contractor is already on site, is not the
controlling factor in determ ning whether or not the work should
be obtai ned by conpetition.

d. Authorization to Issue Mdifications. Modifications can
be signed by the contracting officer or anyone directly
aut hori zed as an ACO in accordance with AFARS 1.603.2 (91). The

letter of authorization fromthe contracting officer will state
the type of nodifications the resident engineer can sign and the
monetary limtations. The contractor will be furnished the sane

i nf ormati on.

e. Elenments of the nodification process. Modification
preparation is in accordance with district guidelines.
Modi fications of a criteria or design nature are usually
originated in the district or by the using service. User
requested changes on mlitary construction (Arny) projects nust
be approved by the Corporate G oup consisting of the mlitary
construction division, the using agencies mgjor command, and
HQUSACE. Modifications of a field nature are originated by the
resident engineer. Justification for a design change
requires that a definite benefit be derived by the Governnent as
a result of the change. Benefit normally nmeans a change in which
t he Governnent receives an inprovenent
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in function or service, based on design requirenents, or a
reduction in time (check the contractor's schedule) or noney in
the contract without affecting established quality. Once a
nodi fication is deened necessary, it is incunbent upon the
Governnment to proceed expeditiously with the processing

of that nodification.

(1) Request for proposal (RFP). The originator of the
alteration to the contract prepares the revised draw ngs and
specifications. |f these revisions inadequately describe the
alteration, additional sketches and descriptive wordi ng may be
required to clarify the scope. The contractor nmay be required to
submt the proposal, including detailed breakdown for cost and
time, by a specific date (allowing a reasonable tine). Wen the
contractor fails to neet the date, and the RE is unsuccessful in
securing a proposal, the contractor is advised that this
constitutes nonconpliance with the contract. |If the situation
persists, the matter should be forwarded to the district for
contracting officer assistance which nmay require issuing a
uni l ateral nodification.

(2) Construction Funds Requests.

(a) Construction contract changes and cost increases, have
al ways been a subject of nanagenent attention. One of the
princi pl e concerns of HQUSACE, the ASA(I &nd;L), custoner
organi zati ons (such as Air Force, other DOD Agenci es,
etc.) and Congress has been whet her appropriate actions are being
taken to prevent recurrence of simlar problens in the future.
Unfortunately, many requests received by HQUSACE fail to address
this and other critical issues. An inpression nmay devel op that
there is a lack of concern in the Corps beyond sinply getting the
nmoney to ﬁay for the mstakes. Unless this inpression is turned
around, the ability to successfully respond to valid change
requi renments will be seriously jeopardized.

(b) There is no guarantee of funds approval for a
construction change. However, a well prepared justification wll
enhance the process significantly. As a mninum fund requests
shoul d contain, in addition to basic project information such as
description, contract nunber, BAAN (for AF), etc., the follow ng
i nformati on:

- A category for each change: user request, differing site
condi tions, design deficiency, etc.

- The cost of each change.
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- The status of each change.

- The cost for each change category executed.

- The cost for each change category pendi ng.

- The ratio, expressed in percentage, of CWE PA

- ldentification of those changes which can be acconpli shed
by separate foll owon contract.

- The inpact if the proposed work is not approved.

- If an A-E design is involved, identification of actions
underway with regard to possible liability. The status of the
Contracting Oficer's evaluation will be provided, and, if a
decision is nmade not to pursue recovery, the basis for that
decision wll be provided.

- If an in-house design is involved, the status of actions
underway to preclude future recurrence.

- Special efforts to reduce cost growh associated with
t hese changes, if any.

- Paynent date upon which the agreenent is predicated.

- The identification of followup actions intended, with
respect to avoiding simlar circunstances and when they wll be
acconpl i shed.

(c) Timely Submttal of Requests. Certain funds requests

W |l require reprogramm ng approval. Current DOD procedure is to
make Congressional reprogranmm ng submittals on the 10th of each
month. Only in rare cases will submttals be made in the nonths

of August and Septenber. DOD processing tine runs from 2-5
weeks. Field offices need to be aware of this schedule

to mnimze adverse inpact on tine sensitive reprogranm ng
actions. Detailed justification is necessary to docunent prudent
busi ness practices and to assure custoners, as well as the
Congress, that efficient use of the taxpayer's dollar is being
made. Thus, conplete candor in analyzing all circunstances
associated with overruns is essential.

(3) Governnment Estimate and Cost Anal ysis. An independent
Government estimate nmust be prepared and approved prior to
negoti ating for any change order of $25,000 or nore, or when the
conbi ned anmount of increases and decreases alone is $25,000 in
val ue. The resident engineer provides field
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data needed to develop the estinmate which will be prepared either
in the resident office or in the district in accordance with

di strict procedures. Changes for |ess than $25, 000 nay be

eval uated using the detailed contractor's proposal and a cost
anal ysis prepared by the resident office (see EFARS 36. 203,
Government Estimate of Construction Costs, for estimate

requi renents).

(4) Technical Analysis. The FAR defines technical analysis
as the exam nation and eval uati on by experienced personnel having
speci al i zed know edge of the proposed quantities and ki nds of
materials, |abor, processes, special tooling, facilities, and
associ ated factors in the proposal; in order to determ ne and
report on the need for and reasonabl eness of, the proposed
resources assum ng reasonabl e econony and efficiency (See FAR
15.801). For all proposals where cost and pricing data is
requi red, a technical analysis should be prepared. |If the
contracting officer decides to waive the technical analysis, the
nodi fication file should be appropriately docunented as to the
reason for the waiver. The technical analysis should include al
the itenms noted in FAR 15.805-4. The format for the portion of
the technical analysis specifically addressing the proposal
shoul d clearly enphasize each itemrequired by the FAR even if
to state that it 1s not applicable. This guarantees that al
pertinent topics are addressed. Additional guidance on preparing
a good technical analysis can be found in EP 415-1-2.

(5) Audits. Wen a proposal including cost or pricing data
is recelved, the resident engi neer reviews the proposal for
conpl eteness, prepares a technical analysis of the proposal, and
forwards the proposal (with an SF 1411, Contract Pricing Proposal
Cover Sheet, signed by the contractor) and the technical analysis
to the construction division with a request for an audit. |[If the
esti mated val ue of the changes to the contract exceed $100, 000, a
written Business Cl earance Menorandum (BCM is required prior to
initiating price negotiations in accordance with AFARS 15-807,
Pre-negoti ati on Cbjectives. Negotiations on price cannot proceed
until the audit is available. However, discussions concerning
the technical analysis, regarding scope and other matters not
i nvolving price can be resolved wth the contractor, insofar as
possi ble, while the audit is in process to reduce the tine
required to negotiate the nodification.

(6) Negotiation Objectives. The FAR requires that the
adm ni strative contracting officer (ACO establish pre-
negoti ati on objectives before negotiation of any pricing action.
This requirenment can be fulfilled in several
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different ways. The scope and depth of the analysis supporting
the objectives should be directly related to the doll ar val ue,

i nportance, and conplexity of the pricing action. For all
nodi fi cati ons over $100, 000, and for nost other types of

negoti ated contract acquisitions, AFARS 1.691 requires that a
Busi ness C earance Menorandum (BCM be prepared and retained

in the contract file. For all other types of nodifications under
$100,000, it is encouraged that informal pre-negotiation

obj ectives be prepared before proceeding with negotiations. The
pur pose of a Business C earance Menorandum (BCM is to docunent
that a proposed contractual action represents good busi ness

j udgnent, conforns to Federal, DOD, and Arny acquisition
policies, and that the price established is fair and reasonable.
The BCM serves as the historical record of the business and
pricing aspects of a contract action. It shows the significant
facts that were considered in reaching agreenent and how t hese
facts influenced the judgnent of the contracting officer. The
BCM nmust satisfy the requirenents of FAR 15.807 and FAR 15. 808.
The BCM generally consists of two parts as foll ows:

(a) Pre-negotiation Business C earance Menorandum ( PreBCM .
Upon recei pt of the contractor's proposal, DCAA audit, pricing
and contract adm nistration reports, and upon the conpletion of a
t horough eval uation of the technical aspects, price and proposed
contract terns; a PreBCM shall be prepared setting forth all the
significant details of the proposed contract action and the
course the contracting officer proposes to pursue. The PreBCM
denonstrates that the negotiator is adequately prepared to enter
negoti ations, that the significant facts have been eval uated, and
the judgnents nmade in arriving at the prenegotiation objective
are sound. The PreBCM nust neet the requirenents of FAR 15. 807.

(b) Post-negotiation Business C earance Menorandum
(PostBCM . Upon the conpletion of negotiations, the Post BCM
shall set forth in detail the negotiation results obtained, in
accordance with AFARS 1.691-3. The Post BCM conpl etes the
hi storical record and docunents that the agreenent reached is
fair and reasonable. It reconciles the differences between the
PreBCM obj ective and the negotiated settlenent by presenting
addi tional facts obtained during negotiations. The Post BCM nust
meet the requirenents of FAR 15. 808.

(7) Negotiations. The nodification cannot be issued for a
price greater than the Governnent estimte. (except in the case
where the estimated credit is equal to or less than the
contractor's proposal). The contractor's proposal, audit, and
si gned pre-negoti ati on nenorandum of objectives are
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conpared wth the Governnent estimate, and pricing is resol ved by
negotiations with the contractor. |If it is determned that the
contractor's proposal is in error, the contractor is requested to
change the quotation, preferably on the face of the original, and
sign the changes. |If the Governnent estimate is in error, it may
be revised in accordance with guidelines furnished in ER 415-345-
42, Costs, Cost Estimating, and Reserves for Contingencies, and
the EFARS. In addition, a statenent is included in the record of
negoti ations stating specifically where and why the contractor's
gquotation or the Governnent's estinate was revised. At the
concl usi on of negotiations a conplete price negotiation
menorandum i s prepared and signed by the negotiator. The
negotiation record should clearly indicate the basis for
agreenents reached, any outstandi ng di sagre Governnent estinmate,
reliance placed on the contractor's cost or pricing data in the
negoti ation, and the basis for any allowed tine extension,
preferably froman analysis of the contractor's construction
schedul e, material deliveries and any equi pnent changes.

(8) Preparation of the nodification package. The final
nmodi fi cati on package shoul d include the RFP, the funds
reservation, the contractor's original and revised proposals, the
original and revised Governnent estimates, the audit (if
requi red), the pre-negotiation objectives, the price negotiation
menor andum and the BCM (if required). Al records of
negoti ation are either included in the body of, or attached to,
the price negotiation nmenorandum supporting the final settlenent.

(9) Notice to proceed. A notice to proceed is effective the
day the authorized representative of the Governnment signs the
docunent. A notice to proceed cannot be issued on mlitary
construction until funds are certified avail able by the district.
Cvil works construction follows the requirenments of EFARS
52.2/9109(d), Continuing Contracts. |If a notice to proceed is
needed prior to issuing the nodification package, the district
shoul d be advi sed.

f. Changes clause. The "Changes" cl ause provides that the
CO may unilaterally make changes to the contract within the
general scope of the contract. The clause further provides that
i f such change orders affect the contract tine and/or price, an
equi tabl e adjustnent shall be made and the contract nodified
accordingly. |If due to the urgency of work, the nornal
process as stated in the general paragraph above is inadequate,
then a two-part change order nmay be used. The first part
prescri bes the work to be acconplished and/or an
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anount for paynent purposes, expressly stipulating that such
anount is tentative. The second part will be issued at a | ater
date and wll include the final adjustnent of the change in price
and tine. It is inportant when issuing a two-part change order
to followthe first part with the second part as soon as
possi bl e, so that the contractor or the Governnent cannot

figure the cost of the change on a cost-plus percentage cost
basis, which is a prohibited practice.

Differing site conditions. It is the contractor's
responsibility under the contract clause, "Differing Site
Conditions,” to notify the contracting officer in witing of a
condition differing fromthat shown in the contract docunents,
and to preserve the site until a Governnent inspection is
conpleted. The resident engi neer pronptly investigates the site,
and records existing conditions in photographs and nenoranduns.
The resident engineer usually notifies the district of the
conditions, and relies on their expertise for support during the
investigation. |f the investigation deens the site to have
differing conditions, the records of the investigation becone the
basis for an RFP.

h. Excusabl e Contract Del ays.

(1) Time extensions due to weather. Tine extensions in this
context apply only to the contract clause entitled "Default" and
nmore specifically to the tine extensions for weather. \Wen tine
extensi ons for weather del ays are being considered, there are two
fundanental principles that nust be followed: (a) The contractor
must have been actually hanpered in a manner that woul d del ay
final conpletion of the job and, (b) the weather conditions
must have been ot her than those which coul d have been anti ci pated
in the approved schedule. Also, the contractor nust not have
willfully or negligently caused the delay. Generally, the
contractor nust notify the contracting officer of delays caused
by unusually severe weather. The contracting officer bears the
obligation of extending contract tinme for such delays. The basis
for evaluating the Iength of tinme for the delay is described in
ER 415-1-15, "Construction Tinme Extensions for Wather". The
contract provisions should already contain data on weat her
normal |y expected to occur. The contractor is advised in witing
on a nonthly basis of the results of the evaluation and the
al l omabl e tine delays. A suspense date is given the contractor
for response. |If the contractor's concurrence i s not received,
negoti ati ons may be warranted. Negotiations wth the contractor
are based on the progress schedule, which is updated to determ ne
the effects of the tine extension on construction. At the
concl usi on of negotiations, the
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eval uation of tine delays and the progress schedul e becone the
basis of the recommendation that a nodification be issued. Any
necessary nodifications as a result of weather delays wll be

i ssued on not less than a quarterly basis. Under this contract
cl ause, no consideration is given to cost.

(2) Time extensions due to naterial delay. It is the
contractor's responsibility to notify the Governnment of any
del ays caused bﬁ suppliers. This notification includes specific
features of work affected, the date material was ordered, the
original schedul ed delivery and the new antici pated delivery
date. These dates should be tied to the construction
progress schedule or critical features. Additionally, the
contractor nust denonstrate that negligence on the part of the
prime contractor, subcontractor or supplier at any tier was not
the cause of the delay by listing actions taken to inprove
delivery, and efforts nade to secure the supplies from other
sources. The resident engi neer exam nes the facts and
either inforns the contractor, in witing, that the request has
no nmerit, or forwards the entire package to the contracting
gfficer gﬁth recommendations that a nodification to the contract
e issued.

i . Suspension of Work.

(1) Oders to suspend work under the "Suspension of Wrk"
cl ause (FAR 52.212-12, Suspension of Wrk) of the contract shoul d
not be issued unl ess absolutely necessary, as the Governnent may
be |iable for any damages caused by issuing such orders. Partial
rather than total suspension should be used whenever possible.
Suspensi on orders nust be issued by the contracting officer. The
resi dent engi neer should notify the district when a suspension
order is necessary. Suspension orders nmay be necessary to
prevent the contractor from proceeding with work that will have
to be renoved or changed.

(2) The clause allows the Governnent a reasonable tinme to
make deci sions and revise designs. Only after it is determ ned
that a nodification cannot be issued in a reasonable tinme to
prevent stopping all or part of the contractor's work, will a
suspensi on order be issued.

(3) The resident engi neer establishes a suspense on al
actions required to permt resunption of suspended work. The
district is advised inmmedi ately to take necessary action to
resci nd the suspension as soon as work can be resuned. Parti al
l[ifting of a suspension should be requested when practicable. A
delay in lifting a suspension of work may substantially
increase the final cost and tine for conpletion.
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(4) Since the Governnment will be |iable for additional costs
and/or tinme resulting froman unreasonabl e suspension of the
work, every effort should be nade to investigate the the effect
of the suspension. The resident engi neer requests contracting
officer action, if needed, to direct the contractor to reschedul e
or revise work procedures in order to reduce the effect of such
suspensi ons.

(5 Imrediately after issuing a suspension of work, the
resi dent engi neersupervi ses an inventory of equipnment and
personnel made idle or delayed bythe suspension. Careful records
are established and maintained to accurately record the effects
of the suspension.

j. Contract Requests, Disputes, and C ai ns.

(1) General. The resident engi neer assunes responsibility
to resolve all questionable areas of di sagreenent as soon as they
arise. Correspondence and reports nust properly identify actions
on di sagreenents in accordance with the definitions that foll ow

in paragraph (2). Inproper identification of a "contract
request” as a "clain may result in triggering actions
unnecessarily. Inproper identification and action on a claim
coul d have severe repercussions. |If the first witten request by

the contractor disagrees with the resident engineer's on any

subj ect, the resident engi neer exam nes the facts and determ nes
if the matter has nerit. The contractor is given a witten reply
i ncluding conplete justification of the resident engineer's
positi on based upon plans and specifications. |If conplete nerit
Is determned, the contractor is advised that a nodification wl|
be processed. |If partial or no nerit is determned, the
agreenent becones a dispute. |If the contractor responds with a
request for a decision by the contracting officer, the
contractor's letter is forwarded pronptly to the district al ong
with the resident engineer's coments and recomendati ons.

The resident engi neer always acknow edges letters fromthe
contractor and states in the reply the disposition of them

Probl ens shoul d be settled at the | owest possible |evel.

(2) Definitions. The followi ng definitions are provided to
assist I1n determning the |Iegal |evel of disagreenent, if any.

(a) Contract request. Any witten request for tinme, noney,

or other relief for which a contracting officer's decision has
not been requested.
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(b) Dispute. A disagreenent between the contractor and the
contracting officer, or any of his authorized representatives,
which is not a claimbecause it does not neet the precise
criteria for a claim Disputes nust be handl ed expeditiously to
avoi d escalating a dispute to a claim As soon as a dispute is
known to exist, the resident engi neer nust begin recording al
facts, keeping accurate records, and taking photographs where
appl i cabl e.

(c) daim A "Clainf is defined in the FAR as a witten
demand by one of the contracting parties, as a matter of right,
t he paynent of noney in sumcertain, the adjustnent or
interpretation of contract terns, or other relief arising under
or relating to the contract. A witten demand by the contractor
seeking adjustnents to the contract nust neet the requirenents of
the Contract Disputes Act of 1978 for it to be properly
classified as a claim A voucher, invoice, or other routine
requst for paynent that is not in dispute when submtted is not
a claim

(3) Initiation of a Caim A dispute can becone a claim
only when it fully neets the definition stated above. Contractor
clalms nmust be submtted in witing to the contracting officer
for a decision. The CO nust docunent the contract file with
evi dence of the date of receipt of any subm ssion deened to be a
claim However, a witten demand or witten assertion by the
contractor seeking the paynment of noney exceedi ng $50, 000 i s not
a claimunder the Contract D sputes Act of 1978 until certified
as required by the "D sputes" clause of the contract (FAR 52.233-
1, Disputes). A contractor's claimexceedi ng $50, 000 nust be
acconpani ed by a certification which includes the follow ng:

- The claimis made in good faith;

- Supporting data is accurate and conplete to the best of
the contractor's know edge and belief; and

- The anmount requested reflects the contract adjustnment for
whi ch the contractor believes the Governnent is |iable.

The aggregate anount of both the increased and decreased costs
nmust be used in determ ning when the dollar thresholds requiring
claimcertification are nmet. |If the contractor is an individual,
the certification nust be executed by that individual. |If the
contractor is not an individual, the certification nust be
executed by a senior conpany official in charge of the project or
an officer or general partner of the contractor. A contracting
of ficer's decision nust be issued
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within 60 days of the date the Governnent receives a properly
endorsed contractor's request for a CO decision. The resident
engi neer pronptly advises the district of each claimand forwards
the claimand all pertinent supporting data with his
recommendation. |If a determ nation is nmade b% the contracting
officer that the claimhas nerit, the claimthen is subject to
negotiation and is appropriately processed as a contract
nodi fi cati on.

(4) Interest on Cainms. The CGovernnent nust pay interest on
a contractor's neritorious claimon the amunt found due and
unpaid fromthe date the contracting officer receives the claim
If it is over $50,000, it nust be properly certified in
accordance with FAR 33.201(a) before recelpt is acknow edged by
t he Governnent.

7-7. Oficer Engineering.

a. Ceneral. Sone of the nmain duties of a field office are
as foll ows:

(1) Keep all engineering records.

(2) Maintain master sets of plans and specifications.

(3) Prepare partial and final contract paynent estinates.
(4) Prepare progress reports.

(5) Review and check shop draw ngs, certificates, and
sanples of materials to be used by the contractor.

(6) Prepare cost estinates.

(7) Negotiate change orders and prepare nodification
packages.

(8) Solve engineering problens, within their capability.

(9) Dissem nate engineering data to quality assurance
personnel .

(10) Assure that draw ngs used to produce record draw ngs
are current and factual.

(11) Keep abreast of potential clains.

(12) Monitor contract funds.
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b. Paynents to the contractor.

(1) The resident engi neer reviews and approves all progress
paynent estinmates. Paynents to the contractor and paynent
frequency are set forth in the "Paynents Under Fixed Price
Construction Contracts" or an equivalent clause of the contract.
Frequency of paynent is usually specified as nonthly, but the pay
period date should be nutually agreed upon by the resident
engi neer and the contractor. The itemto consider in
establishing a pay period date is the workl oad of the resident
engi neer and the district. If possible, pay days for various
contracts should be spread out over the nonth. The resident
engi neer nust conply with the requirenents of the Pronpt Paynent
Act as described I n paragraph 7-8.

(2) Progress paynents to the contractor are based on the
val ue of acceptable work the contractor has placed from one pay
period to the next. Preferably, agreenent is obtained with the
contractor on progressive earnings through consultation prior to
preparing the partial pay estinmate. The contractors breakdown of
t he paynent estimate should be conpared to the appropriate |ine-
itempay itens in the NAS

(3) Partial pay estimates are prepared by the resident
engi neer on ENG Form 93. Estimates are nunbered consecutively
and submtted for each pay period in which earnings accrue
t hroughout the life of the contract, with the |ast estinate
marked "final." |If no noney is earned during a pay period, that
period is included in the next pay period in which earnings
accrue. The date on the estimate is the inclusive period covered
by this estimate. The estinmate nust be arithnetically correct.
The estinmates may be signed and approved by the resident
engi neer, if so authorized. The contractor or authorized
representative should sign the original before forwarding the
estimate for paynent to the district, but this is a requirenent
only on "final" paynent. The contractor does not have to agree
with the anmount being paid. Wen a NAS is used, it should
provi de the supporting data for interimpay estinmates. Wen
there is an unreconcil ed di sagreenent in the anount of contractor
earni ngs, the resident engi neer advises the contractor of the
di fferences and forwards the estimate to the district for
paynment. The contracto "D sputes” clause. The resident engineer
should submt a report of the facts relating to the protest to
the district.
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(4) The contractor may be paid for materials onsite which
have not been incorporated into the construction, if an invoice
is provided with the pay estimate. Material stored offsite may
be 1 ncluded for paynent only when the specific authority is
provi ded. Paynent for materials stored offsite is nade agai nst
the contractor's furnishing of paid invoices. Only then does
the Governnent have title to the material. Paynent is nade only
on approved material to be incorporated in the job which is
properly stored and protected. Care is taken to deduct the cost
of the material previously paid for as such. Wen NAS is used,
work activities may be broken down into material delivered and
materials installed to permt easier control for paynment purposes
and to elimnate doubl e bookkeeping, and the necessity of
i nvoi ces to support paynent for materials.

(5) Retainage is deducted in accordance with the provisions
of the paynents clause. |If the performance date covered by the
estimate extends beyond the established contract conpletion date
as nodified, |iquidated or actual damages are deducted in
accordance with the terns of the contract. Wen the contractor
is entitled to additional time excusable under the terns of the
contract, |iquidated damages are not withheld from nonies due the
contractor nerely because a formal nodification was not issued.
Shoul d such a situation arise, the resident engineer attaches a
statenent of facts to the paynent estimate form \Were
I i qui dat ed damages are not stipulated by the contract, and it has
been determ ned by the contracting officer or the authorized
representative of the contracting officer that there are no
actual damages due to delays in the work for which the contractor
should be held liable, the following statenent is submtted with
the estinmate: "No damage to the Governnent occurred as a result
of delay in conpletion of the contract.” A statenent of facts is
attached to justify having no requirenents for assessnent of
damages. Wen a contractor is |agging behind schedul e, when
deficiencies or controversy exists over the anount of additional
time that is excusable, enough pay is held back to cover al
possi bl e |iquidated or actual damages or corrective wrk. The
resi dent engi neer possesses and may exercise the right to
wi t hhol d noni es for operation/ maintenance manual submttals,
defective workmanshi p, wage rate violations, failure to correct
deficiencies, unsafe conditions, and poor adm nistration of the
contract. However, funds wthheld will not exceed the
val ue of the disputed itens.
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(6) When a contract contains estinmated quantity paynent
itenms, the "Variation in Estimated Quantity" contract clause is
oFerative (FAR 52.212-11, Variation in Estimated Quantity). The
cl ause provides that when the actual quantity varies nore than 15
percent above or below the estimted quantity in the contract bid
schedul e, an equitable adjustnent in the contract price will be
made on demand of either party. Al appearances of overrun or
underrun in costs of line itens should be called to the
district's attention when they are first discovered and again
when submtting the pay estimate. Separate fromthe estimte, a
report is furnished to the district giving the facts concerning
the overrun or underrun of itens of work and cost. An overrun or
underrun occurs when it is determ ned that the estinmated quantity
given in the bid schedule is not the final quantity. The
conputations of the final price in excess of 115 percent of the
original bid price should reflect the fact that the contractor
has been paid fixed costs plus nobilization and denobilization
costs. Therefore, the new unit cost will probably be | ess than
the contract unit costs. Although the unit price may be
i ncreased for quantity underruns of 15 percent or greater, the
total costs for the line itemmy not exceed the contractor's bid
for the line item Be aware that a large variation may
be tantanmount to a differing site condition. The cause of the
variation nmust be considered. When added work is directed, a
nodi fication to the contract should be considered rather than a
variation. This nodification may include an adjustnent for tine
only if the final quantity is between 85 percent and 115 percent
of the original bid quantity and the adjustnent delays contract
conpl eti on.

(7) The final estinmate is based on an exact summary of al
wor k perfornmed under the terns of the contract. Conputation
sheets are prepared to back up each final estinmate. The
conput ati on sheets should contai n necessary draw ngs, sketches,
cross-sections, weight tickets, adding nmachi ne tapes, and
conputations. All itens are indexed with the conputation sheets
and conpiled for ready review and checking. All conputations are
checked, signed, and dated, and conputation sheets are kept
current as items of work are conpleted. The conpleted
conput ati on sheets and final estimates can be submtted to the
district for review and final paynment w thout |engthy del ay.
Delay in making the final paynent may result in Governnent
l[itability for interest on | ate paynent. Accordingly, all final
paynment actions should be processed pronptly. CQutstanding clains
shoul d not delay final paynent. The contractor should sign the
final paynment estimate and the rel ease statenment with a listing
of clalns as exceptions to the rel ease.
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c. Progress and progress reporting.

(1) Progress schedule. Wthin 5 days of comrenci ng work, or
a length of tinme otherw se specified, the contractor nust submt
to the resident engineer for approval a realistic progress
schedul e for the prosecution of the contract work. The schedul e
must be in the specified format and shoul d include sufficient
detail to indicate how the contractor plans to neet the
requi red conpletion date or dates. It nay be a nodified network
or a fully conputerized NAS. As a mninmum the salient features
of work under the contract nust be shown. The planned operations
for each feature having a separate conpl etion date nust be
identifiable in the schedule. The resident engi neer may gui de
the contractor by neans of a sanple schedul e; however, the sanple
schedul e should be for sone other job to avoid directing the
contractor's work sequence. The resident engineer carefully
reviews the contractor's submtted progress schedule, and if it
is found to be practical, adequate I1n detail, well balanced in
regard to value, and in conpliance with contract requirenents,
t he schedul e shoul d be approved by the resident engineer. The
magni tude and conplexity of the project, wll determne the |evel
of detail that will be required fromthe contractor. The
contractors NAS submttal should contain a realistic schedul e,
appropriate dollar distribution for the various sections of work
and sonetines al so manpower projections. This approach wll
assi st the resident engineer in managi ng the contract schedul e.
I f the schedule is not satisfactory, it is returned wth conmments
to the contractor for correction.

(2) Schedul e changes. To be effective, a progress schedul e
must be mai nt ai ned uE-to-date to reflect the current operating
procedures and all changes in the contract work. The schedul e
subm tted and apﬁroved must be followed by the contractor. Wen
the contractor changes the sequence of actual operations from
that shown on the schedul e, the resident engineer requires the
contractor to revise the schedule, at no additional cost to the
Governnent, to indicate how the contractor currently plans to
conplete the work within the tine allowed by the contract. The
contract requires the contractor to nodify the schedule to
i nclude any revision necessitated by alterations in the work for
whi ch a notice to proceed has been 1ssued. After the change
occurs, these revisions should be incorporated into the
schedul e by the contractor for the succeedi ng progress update.
When the contractor fails to nodify the schedul e, the resident
engi neer directs the nodification by the next update. Any nmgjor
revisions to the schedule by the contractor are subject to the
approval of the resident engineer or by the ACO
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(3) Network analysis. Wien a network anal ysis system ( NAS)
has been specified, the contractor is normally required to update
the diagramor analysis periodically for progress and submt a
narrative report explaining actual or anticipated del ays and
actions taken or proposed to overcone these delays. The resident
engi neer not only enforces the contract provisions for submtting
the reports, but also carefully reviews the content of the
contractor's report, checking 1t against the findings of the
Governnent's QA inspections for conparative differences,
veracity, appropriate actions, and notice of clains, anong other
considerations. Wen NAS is used for a schedule, the analysis of
tinme inpact on the job is determ ned by addi ng or deleting
activities (tinme and value), entering actual progress to date as
of the date the change was ordered, and naki ng new anal ysi s
conputations. This analysis should be used in negotiating the
time which mght be due to the contractor for an alteration to
the contract, as it automatically considers "ripple" effects in
the network process. Information on adm nistering NAS is found
in ER 1-1-11.

(4) Progress reporting. The resident engi neer provides al
necessary field input required for the Automated Managenent
Progress Reporting System (AMPRS) in accordance with district
policy and procedures. Wen requested, a special report of
actual progress is forwarded to the district by the resident
engi neer. Actual progress versus schedul ed progress should be
adequately delineated and significant variations should be
expl ained. Actual or anticipated delays should be nentioned al ong
with actions which the contractor or resident engineer is taking
or proposes to take to regain the schedule. Wen the contractor
falls behind schedule, all facts concerning the progress, delays,
|axity on the part of the contractor, estinmated tine extension,
and estimated conpletion date should be reported to the
contracting officer. Recomended actions to the contracting
officer, if any, should also be shown on the report. It is very
i nportant that each resident office provide accurate and tinely
data input to the AMPRS system since many other nanagenent
| evel s use this data for reporting and forecasting of future
requirenents.

d. Submittal.

(1) Submttals referred to in this paragraph include al
shop drawi ngs, sanples, letters of certification, tests, and
engl neering information that required by the contractor for
quality control and by the contract docunents. All submittals
are processed in accordance with ER 415-1-10.
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(2) During the design phase for each contract, the district
engi neering division or the AJE prepares a |ist of required
submttals. This list should be available at the tinme of the
constructibility review. It is prepared on ENG Form 4288
(Submittal Register) and is made a part of the special clauses of
the specifications. The list notes the submttals considered to
be an extension of design and shows the | evel of review required
(governnent approved, or information only). During the
constructibility review, this list my be edited. The notations
inthis list provide advance warning to the resident engi neer and
the contractor of itens requiring additional tinme-consum ng
coor di nati on.

(3) Submttals are classified as "Governnent approved" or
"information only." Submttals which will always require
gover nnment approval are: extensions of design, critical
materials, deviations, or those involving equi pnent that nust be
checked for conpatibility with the entire system Al submttals
not requiring governnment approval are for information only.
Gover nnment personnel shall performquality assurance revi ews of
information only submttals to assure that the contractor's
quality control programis properly handling submttals. The

nunber of reviews will be at the FOA commander's discretion,
however a m nimum of 10 percent of all information only
submttals will be reviewed. The resident engineer or his staff

reviews all submttals and shop drawi ngs submtted for Governnent
approval, to verify conformance with contract requirenents and
shoul d expedite those that are critical. Al unsatisfactory shop
drawi ngs are returned to the contractor for correction and
resubm ssion. Wen the resident engineer is unable to check the
drawi ngs, the technical expertise of the district is used. Wen
t he draw ngs have been carefully checked by personnel other than
resi dent engineer staff, they nust be returned to the resident
engi neer for approval action, then returned to the contractor. A
predeterm ned policy establishes internal distribution anmong the
resident and district offices and the using agency.

(4) One of the first adm nistrative actions of the
contractor after NTP is the submttal of ENG Form 4288, as given
in the contract specifications, including any changes needed.
This revised list is reviewed for approval and returned pronptly
to the contractor. Tinely and conplete submttals of shop
drawi ngs contribute materially to the successful conpletion of
the job by the contract conpletion date. The submttal list in
ENG Form 4288 provides a record indicating the status of
subm ttals and shoul d be checked at frequent intervals to ensure
necessary anrovaIs are provided sufficiently in advance of need
to avoi d del ays.
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If it is determned that the contractor is dilatory or negligent
in furnishing shop drawi ngs, the resident engi neer requests in
writing pronpt action by the contractor to avoid delays. ENG
Form 4025, (Transmttal of Shop Draw ngs, Equi pnent Data,

Mat eri al Sanples, or Manufacturer's Certificates of Conpliance)
is used as the transmttal docunent for all submttals.

(5 It is essential that shop drawi ngs not only be submtted
on tinme, but exPeditioust handl ed by reviewers. To nmaintain
adequate control of submttals, the resident engineer institutes
a systematic suspense and fol |l ow up procedure for handling shop
dr aw ngs.

(6) Review ng requests for approval of nethods and
procedures for acconplishing such work as bl asting, ground water
control, earthwork conpaction, grouting, pile driving, and
simlar work utilizing certain equipnent and materials; attention
shoul d be directed not only to the requested nethods and
procedures; but also to the flexibility of varying these to neet
all possible conditions. Approvals of this type should be made
conti ngent upon obtaining the satisfactory specified results from
t he proposed nethods and procedures.

(7) Any office having the del egated authority to approve
material submttals nust maintain a technical reference |library
to serve as the basis for these official decisions. The district
office technical library is available to resident engineers.
However, each resident office should maintain sufficient
reference materials to determne that materials and wor kmanshi p
conply with applicable standards such as Anerican Society of
Testing Materials (ASTM, SMACNA, and Anerican Associ ation of
State Hi ghway and Transportation Oficials (AASHTO, etc.; USACE
speci fications; manufacturer's descriptive information and
installation instructions; estimting nmanual s; and ot her
appropriate docunents. Allowance are made i n each annual budget
to update and/ or purchase technical publications.

e. Phot ogr aphs.
(1) Each resident office should have a canera and supplies
for taking construction photographs, or an agreenent may be nade

with the using service to use their photography equi pnent.
Phot ogr aphs are usually taken of the foll ow ng:

7-25



EP 415-1-260
6 Dec 90

(a) Views of mmjor construction projects during various
stages of conpletion. These photographs are used |ater by
HQUSACE, Divisions, and Districts to conpile a supply of quality
phot ographs for use in command presentations.

(b) Scenes of claimsituations, potential claimareas, or
changed conditions.

(c) Detailed views of work in place for which renoval has
been ordered because of nonconpliance with plans and
speci ficati ons.

(d) Construction in which unusual difficulties have been
overcone or where the subject is of technical interest.

(e) New net hods of construction.
(f) Property or material danages.

(g) Accident evidence and/or sites or potential safety
hazar ds.

(2) HQUSACE occasionally requests 35nmm col or slides of
conpleted mlitary construction facilities be submtted when
construction is conpleted. Black and white photographs and 35mm
color slides which illustrate, in detail, phases and sequences of
construction and new net hods and equi pnment are particularly
desirable, as are video taping and tine | apse novies of certain
projects or construction activities. This material can be used
for construction training prograns, special presentations, and
accident analysis. A conplete description and identification
shoul d be prepared for each picture. The district devel ops and
files the photographs and provides guidance for photographing
ot her non-routine Itens.

f. Record draw ngs.

(1) The contractor is responsible for maintaining at the job
site a current set of record drawings (fornerly referred to as
as-built) marked up to indicate all changes to the original
drawi ngs. The contractor's record drawi ngs should be revi ewed
monthly by the resident engineers staff to nmake sure that they
are current. Additionally, it is advisable for the Governnment's
representative on site to note changes as they are observed.
Such changes shoul d include, but are not limted to, sketches
that are provided in nodifications to the contract, approved
devi ations, and details on shop draw ngs varying from original
drawi ng requirenents.
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As construction work nears conpletion, inits entirety or by
maj or phase, the contractor nust submt a nmarked-up set of record
drawi ngs to the resident engineer. This set is usally conbined
wth other itens not noted on the Governnent representative's

mar ked-up set. Wen the contract does not require the contractor
to maintain a set of record draw ngs.

(2) The resident engineer is responsible for assuring that
the record drawings reflect final as-built conditions. Record
drawi ngs are forwarded to the district when the contractor's work
is substantially conplete or when phases of the work are
conplete. The district can then correct the original tracings
and, if practicable, have the reproduci ble copies ready to return
with the DD Form 1354, Transfer and Acceptance of MIlitary Rea
Property, when conpleted construction is transferred to the using
agency. It is not necessary to retain the drawings until such
itens as painting, seeding, and clean-up are conpl et ed.
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7-8. Pronpt Paynent Act.

a. Public Law 100-496, The Pronpt Paynent Act Anmendnents of
1988, significantly changes the bill paying practices of the
Federal Governnent. These changes apply to contracts awarded,
contracts renewed, and contract options exercised after March 31,
1989.

b. Federal Acquisition circular (FAC) 84-45 contains changes
to the Federal Acquisition Regulations to incorporate the
required revisions. These revisions include elimnation of the
15 day grace period during which the Governnent was entitled to
make 1 nvoi ce paynents without incurring interest penalties, and
the establishnment of an additional penalty if a contractor is
not paid an interest penalty owed by the governnent.

c. In addition, the | aw contains provisions applicable
specifically to construction contracts, which are 1n turn
included in the FAR The follow ng paragraphs will synopsize the
construction contract paynent requirenents and procedures for
i npl enent ati on of these regul ati ons.

(1) The "designated billing office" is defined as the office
or person designated in the contract to first receive the
contractor's invoice or request for paynent. In nbst cases, the
designated billing office will be the Area, Resident or Project
office that is adm nistering the construction contract and should
be so nanmed in the solicitation. Add this itemto your
BdeﬁFility, Constructibility, Operability (BCO review
checkl i st.

(2) The paynment "clock"™ starts to run on the date that a
"proper invoice" is received at the designated billing office.
(The |l aw al so provides for starting the clock upon "constructive
acceptance", but this only applies to construction in cases in
final paynents and paynents for partial deliveries that have been
accepted by the governnent and are priced separately in the
contract.) Each invoice shall be date stanped on its face
i mredi ately upon receipt by the office or individual naned in the
solicitation. |If the designated billing office fails to stanp
the invoice with the actual date of receipt, the "clock"” starts
on the date of the invoice.

(3) A "proper invoice" is defined by FAR cl ause 53. 232-27
(a) (2) and nust include, anong other itens, "substantiation of
t he amobunts requested and certification in accordance with the
requi renents of clause 52.232-5". Paynent will not be nmade
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W t hout contractor substantiation of the anobunts requested,
certification that previous anounts were expended in accordance
with the contract; subcontractors and suppliers have been paid
from previous paynents, and will be paid pronptly fromthe
paynent requested; and that the prinme contractor's paynent
request does not include any anobunts to be w thheld or retained
froma subcontractor. The certification nust appear exactly as
stated in the aforenentioned clause and be fully executed by the

contractor. The degree of substantiation required will depend
upon the type of work involved and will be left to the discretion
of the contracting officer. |In nost cases, however, an update of

t he approved contract price breakdown indicating item zed
conpl eti on percentages that were established by mutual agreenent
bet ween governnment and contractor project personnel

woul d constitute substantiation of work-in-place.

(4) If an invoice is found to be inproper or defective, as
defined by FAR cl ause 52.232-27 (a)(2), the contractor nust be
notified of the defect within 7 days after recei pt of the
invoice. It is reconmmended that the initial notification be
pl aced tel ephonically (see clause 52.232-27 (a) (2), (vii)) and
then confirnmed in witing. The "clock” is effectively stopped
upon notification of the defect and the whole process starts over
Wth the resubm ssion of the corrected invoice. D sagreenent
bet ween the Governnent and the Contractor over the paynent
anount, issues of contract conpliance or retai nage does not form
the basis for finding the invoice to be defective and requiring
resubm ssion. However, since clause 52.232-27 (a)(4)(iv) states
that "Interest penalties are not required on paynent del ays due
to di sagreenent. . ", it is inperative that the ENG Form 93
be annotated to docunent the del ay and alert the designated
paynent office not to pay interest during the delay period.

(5 If the Governnent takes |longer than 7 days to notify the
contractor of an invoice defect, the subsequent pagnent peri od
for processing the corrected invoice is shortened by the nunber
of days that the Governnent exceeded the 7 day requirenent (e.g.
if the specified due date is 14 days after receipt, and the
Government takes 10 days to notify the contractor of a defect,
paynment of the corrected invoice Is due 11 days after receipt).

(6) The due date for progress paynents shall be 14 days

after receipt of a proper paynent request. This requirenent is
contained in P.L. 100-496 and is not subject to negotiation.
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The FAC does provide for nmaking a determ nation as to a contract
or class of contracts and specifying, in the solicitation, "a
period |longer than 14 days If required to afford the Governnent a
practicabl e opportunity to adequately inspect the work and to
determ ne the adequacy of the contractor's performance....". The
O fice of Managenent and Budget (OWMB) Circul ar A-125 states that,
"extended paynent periods would not

be appropriate... for the nmere conveni ence of governnment

enpl oyees, or to avoid any possibility of making |ate paynment."
In order to carry out the Congressional intent, determnations to
specify | onger paynent periods shall be nade by the Contracting
O ficer and shall be docunented by witten justification in the
contract file. Current feedback fromthe field indicates that
where ENG Form 93's are transmtted electronically to the

paynment office, the "50 percent rule" (in the paynent office by
cl ose of business on the day that represents half the pay period,
or in this case, the 7th day) can usually be net.

(7) The release of retained anbunts shall be based on the
Contracting Oficer's determ nation that satisfactory progress
has been nade. Paynent is due within 30 days, or other specified
period, after release is approved.

(8) On final paynents, we don't have the |l atitude of
specifying a | onger paynent period. Paynent is due either the
30th day after receipt of the invoice or the 30th day after
Gover nnment acceptance of the work, whichever is later. \Were
final paynment is subject to settlenent actions (e.g., release of
clains), acceptance i1s deened to have occurred on the effective
date of settlenent.

(9) If a contractor is overpaid (his performance is |ater
found not in conformance with the contract specifications or he
has hel d retainage froma subcontractor and was paid the ful
anount), the Governnent is entitled to interest, and the interest
nmust be deducted fromthe next avail abl e paynent to the
contractor. Although clause 52.232-5(d) predicates such action
upon the contractor’s discovery of the "unearned anount”, there
may be instances where it is necessary for the Governnent to
provi de information for discovery.
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(10) Another major revision is the addition of sonme very
detai |l ed provisions applying to the paynent of subcontractors.
The highlights are:

(a) The provisions flow down to subcontractors and suppliers
at all tiers. The prinme contractor nust include a contract clause
requi ring each of I1ts subcontractors to fl ow down these sane
requi renents to each of their
subcontractors.

(b) Contractors and subcontractors nust pay their
subcontractors within 7 days of receipt of their respective
paynment. They nmay not specify |onger paynent periods in their
subcontracts.

(c) Contractors and subcontractors nust pay interest to
their subcontractors for paynents nade after the due date (7th
day) .

(d) Interest that the contractor pays a subcontractor cannot
be charged to the Governnent.

(e) The Contracting O ficer nust be provided copies of
retai nage and w thhol ding notices issued to subcontractors.

(11) While the section paynents to subcontractors
constitutes a large portion of FAR clause 52.232-27, the Congress
did not indicate it 1ntended to place the Governnent in an
enforcenent role between the prinme and subcontractor on paynent
i ssues. Although the requirenents to provide the contracting
officer with copies of correspondence to subcontractors my
i ndi cat e deeper involvenent, the Ofice of the Chief Counsel has
confirmed that neither OMB circular A-125 nor the FAR requires us
to nonitor and enforce activities between the prine and
subcontractor as identified in subparagraphs (d), (e), (f), and
(g) of clause 52.232-27. Conpliance wth subparagraph (c) wll
be i nplenmented through a nechanismsimlar to the Statenent and
Acknow edgenent Formused in the | abor provisions.
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7-9. Contractor Perfornmance Eval uation.

a. The Construction Contractor Perfornmance Eval uation system
is fully described in ER 415-7-1(FR) and is a val uabl e managenent
tool. The evaluation does influence contractor performance. The
first step in docunenting performance is explaining to the
contractor, during the pre-construction conference, what is
sati sfactory and unsati sfactory performance. The contractor
shoul d clearly understand what is expected during the life of the
contract and that the Contracting Oficer (CO intends to use
interimand final performance eval uations to docunent contract
per f or mance.

b. Under normal circunstances, when a contractor's
performance i s unsatisfactory for a period of three nonths or
[ onger, an interimevaluation nust be initiated. The Contracting
O ficer Representative (COR) nust be on the alert for indications
of unsatisfactory performance. Wen unsatisfactory perfornmance
is noted, the contractor will be called into conference to
di scuss problemareas and their resolution. A Menorandum of
Record (MFR) will be prepared on this conference. The contractor
w Il be advised that performance nust inprove within 30 days.
During this period, the CORw | closely nonitor problem areas.
If no material inprovenent is noted, a letter will be sent to the
contractor as notification of intent to issue an interim
unsati sfactory performance rating. The letter wll address
the previous conference and identify the facts on which the
interimunsatisfactory rating is based. A copy of this
correspondence wll be forwarded to the contractor's bonding
conpany. The COR will insure that the COis personally aware of
the status of the contract at this tine.

c. The contractor will be permtted at | east 14 days to
respond, in witing. At the end of the specified tine period, if
there is no response or evidence of inproved performance, the
interimunsatisfactory rating will be sent to the district's
Construction Division for processing. Once again, the
contractor's bonding conpany will be notified of the actions
taken. |If the contractor responds within the allotted tine
frame, all witten conmments wll be included in the COR s report.
I f not, a comment regarding the contractor's |ack of response
will be included in the evaluation. |In such cases, construction
division will normally send another letter to the contractor,
usual Iy over the contracting officer's signature, offering an
addi tional opportunity for contractor comment, before final
Br?cessing. Any response will be treated as in paragraph (1)

el ow.

7-32



EP 415-1-260
6 Dec 90

(1) Should the contractor respond to the "letter of intent”
wthin the allotted tinme frame, any witten comments nade by the
contractor shall be included in the report and factural
di screpanci es all eged shall be discussed, resolved if possible,
and nade a part of the report.

(2) Item 14 of the SF 1420 nust contain conments in
sufficient detail, based on back-up material and using specific
i nstances of deficiencies, as required, to back up the proposed
unsatisfactory rating. This is particularly true of Item 9a,
QUALITY OF WORK. That itemreflects the contractor's managenent
of the quality control program as well as the quality of the
wor k which is placed.

d. As stated in paragraph b above, the normal time frame for
initiating interimunsatisfactory performnce evaluations is
three nonths. However, if there is a critical period of tine
where the contractor nust performsatisfactorily and does not, or
if the project is of short duration, an unsatisfactory rating may
be issued for poor performance that occurs in |less than the
normal three nonth evaluation period. The contracting officer
must be inforned and shoul d be involved in the processing of each
unsati sfactory rating. Proper use of special interim
unsati sfactory ratings can alert the contractor to his
shortcom ngs and serve as a valuable tool to energize him
to better his perfornmance and to avoid a final unsatisfactory
rating. After the issuance of an interimunsatisfactory rating,
the COR nust continue to docunent and to eval uate the
contractor's performance. Docunents can be in the form of
menor anda of neetings, "cure" letters to the contractors,
qual ity assurance reports, photographs, etc. The CORwII re-
evaluate the interimunsatisfactory rating every three nonths
until the contract is conplete.

e. Contractor Performance Apprai sal Docunentation. There
are several reasons why it is extrenely inportant to docunent the
unsati sfactory performance of a construction contractor. The
performance docunentati on can be used to establish in witing
your case for possible future termnation; to docunment possible
justification for debarnment; and also as a tool to prod the
contractor to performup to your expectations. However, the
guestion that continues to get asked is, what constitutes
adequat e docunentation for unsatisfactory perfornmance appraisal s?
It is suggested that you ask yourself the follow ng questions as
a starting point when you evaluate a contractor's performance
Wi th respect to each rated el enent.

7-33



EP 415-1-260
6 Dec 90

(1) Quality of Work (Contractor Quality Control): Has a
qual ity product been provided? |If not, specifically describe the
deficiency in quality and the shortcomngs in the contractor's
quality control systemresponsible for it, for exanple:

- I nadequat e i nspection

Failure to perform necessary testing

Failure to inplenment 3-phase inspection process

| nadequat e or i nconplete CQC docunentation

Failure to identify, and correct deficient work

| nadequat e reviews of materials and shop draw ngs

| ncorporation of unspecified materials

(2) Tinmely Performance:

- Is the contractor conpleting the construction activities
inatinmely manner? This includes adm nistrative activities, as
wel | as physical construction activities such as submttal
managenent, response to RFP's etc.

- Did the contractor adequately plan and schedul e the work?

- Has the contractor net m | estone dates?

- Has the contractor net physical mlestone dates either
specified by contract or agreed to in the project schedul e?

- If the schedule has slipped through the contractor's fault
or negligence, has he taken appropriate corrective action of his
own volition?

- Has the contractor furnished updated project schedul es on
a tinmely basis?

(3) Effectiveness of Managenent:
- Are the contractor's on-site and hone office managenent
personnel exhibiting the capacity to adequately plan, schedul e,

resource, organi ze and otherw se manage the work? If not,
describe and relate to other rated el enents.
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(4) Conpliance with Safety Standards:

- Has the contractor inplenmented an effective safety
progrant one which mnimzes/mtigates potential accidents?

- Has the contractor provided appropriate personnel
protective equi pnent and associ ated necessary training?

- Has the contractor taken necessary corrective actions when
safety deficiencies are noted or are violations only corrected
after significant Governnent intervention?

(5) Conpliance with Labor Standards:

- Has the contractor conplied with all required | abor
st andards and provi si ons?

- Have necessary corrective actions been made w thout
significant Governnent intervention?

_ - Are payroll records being submtted in a conplete and
timely manner?

(6) The above questions are not intended to be al
i ncl usive, but should provide a point of departure to devel op
addi tional questions and responses which will result in the
preparation of a well-docunented perfornmance appraisal. Al so,
O fice of Counsel should be brought into the process as
early as possible, so that they can assist in review ng and
devel opi ng adequat e docunentati on.

g. Final ratings are processed in the sane nanner as
descri bed above with the exception of the 30 day period for
noting inprovenent. There are no rigid rules governing the
nunber of itens on a perfornmance eval uati on which nust be
unsati sfactory before an overall unsatisfactory rating is issued.
Unsati sfactory perfornmance on one or nore of the five itens to be
rated may be sufficient to justify an overall unsatisfactory
rating. The final evaluation report nust be issued within 60
days of substantial conpletion of the work. The process of
docunent ati on shoul d invol ve the counsel and contracting staffs.
Use their expertise to help with docunentation. Further, the
contracting officer nust be aware of and confortable with the
justification and adequacy of docunentation which supports each
unsati sfactory rating.

(1) Wthin 60 days of substantial conpletion, an SF 1420

(Performance Eval uation Construction-Contracts) nust be prepared
and sent to the district and transmtted to CENPD-CT.
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(2) It is inportant to note that the percentage of work
acconpl 1 shed by each subcontractor is required information, and
that the signature of the resident engineer or appropriate
of ficial designated by the district commander is also required.
The rating is forwarded by the district to higher authority and
is marked "For Oficial Use Only."

(3) The resident engineer is usually the evaluating official
who prepares the report. |If the official concludes that a
contractor's overall performance was unsatisfactory, the
contractor is advised in witing that a report of unsatisfactory
performance is being prepared (FAR 36.2, Special Aspects of
Contracting for Construction). |If there is no inprovenent, the
district is informed of all the facts, with recommendati ons.
Interimand final unsatisfactory performance eval uation reports
prepared by the evaluating official are signed by the district
comrander or his designee.

(4) Final unsatisfactory ratings will be processed in the
sane manner as descri bed above, except the thirty (30) day period
stipulated for noting inprovenent is not applicable for final
eval uations. Final unsatisfactory ratings can be anended, if
warranted, after claimsettlenent.

h. Subcontractor Performance Rati ngs.

(1) Were a subcontractor is known to exert significant
i nfl uence on or control progress through special agreenent with
the prime contractor, a performance evaluation will be prepared
on the subcontractor, in addition to the evaluation prepared on
the prime contractor. The following interpretations, as
exanples, are for information and guidance in determning if this
type of evaluation is required.

- Significant Influence. Were the major portion of a
construction contract is contained in the cost of the equipnent
and installation, such as a conﬁlex mat eri al s handling system for
a nunitions storage facility; the building or shell then becones
the m nor portion of the contract.

- Special Agreenent. Interpreted as the subcontractor's
contract wwth the prinme contractor for the purchase and
installation of the conpl ex nmechani cal equi pnent.

i. Qutstanding Performance Ratings. Wen appropriate,
contractors should be recogni zed for outstandi ng perfornmance on
projects. Wen submtting an outstanding rating, area engineers
will include a draft letter of appreciation forwarding to the
contractor a copy of the eval uation.
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The construction division project manager shall review the draft
and have it typed in final formfor the contracting officer's
si gnat ure.

. The Construction Contractor Appraisal Support System
(CCASS) is a centralized and autonated data base contai ni ng
performance eval uation information on DOD construction
contractors. A copy of the SF 1420 Performance Report shoul d be
forwarded to the central database in accordance with the criteria
in DFARS 236.201. The conpletion of the SF 1420 construction
contractor performance eval uation report is an inportant
managenent tool for determning the contractor's past
per f or mance.

(1) When any ratings are processed, provide a nane and
t el ephone nunber on the SF 1420 of the individual nost
know edgeabl e of the rated contractor. This information w ||
enabl e CCASS users to contact the person having first-hand
experience with the contractor's performance.

(2) A copy of the conpleted SF 1420 should be formally
transmtted to the contractor. This action is especially
i nportant for contractors who are performng in an unsatisfactory
manner. Unsatisfactory contractors should be given a copy of the
performance apprai sal as soon as it has been processed and si gned
by the Contracting Oficer. The fact that the formis classified
"FOUO' does not preclude you from sending the contractor a copy,
since the contractor clearly qualifies as a party with a "need to
know".

(3) Contracting Oficers will be using CCASS as a val uabl e
source of pre-award information, therefore it is inperative that
the data included in the perfornmance apprai sal package be
accurate and current. |If you need any additional assistance on
t he operation of the CCASS System contact USACE, CENPD-CT, P.O
Box 2870, Portland, Oregon 97208.

7-10. Val ue Engi neering Incentive O ause. (FAR 52.248-3)

a. This clause is applicable to all firmfixed-price
construction contracts over $100,000 or nore, and rmay be incl uded
in | esser contracts when the contracting officer determ nes there
is potential for cost reduction. Value engineering arrangenents
are also mandatory in all subcontracts of $50,000 or greater and
may be included in contracts of |ess value. The clause provides
for Val ue Engi neering Change Proposals (VECP) initiated and
devel oped by the contractor for changing the draw ngs, designs,
specifications, or other requirenents of the contract.

7-37



EP 415-1-260
6 Dec 90

They nust result in savings to the Governnent, by providing |ess
costly itens or nethods than those specified, wthout inpairing
any essential functions, and characteristics; such as service
life, reliability, econony of operation, ease of nmaintenance, and
necessary standardi zed features.

b. The incentive for the contractor to submt proposals is
that he shares in the resultant savings. H's share is 55% of the
instant contract savings (1ICS). Instant contract savings are the
estimated reduction in the contractor's cost of performance
resulting fromacceptance of the VECP. The ultinate deductive
price is determ ned by subtracting Governnment costs from
I nstant contract savings and nmultiplying the result by 55% on
fixed-price contracts. Governnent costs are those which directly
result from devel opnent and inpl enentation of the VECP, such as
test and eval uation of the VECP. The contract price is also
adj usted wthout regard to profit. An interesting aspect of this
clause is that the contracting officer nmay accept the VECP, even
t hough an agreenent on price reduction has not been reached.
Furthernore, the decision of the contracting officer to accept a
VECP is final and not subject to the "D sputes" clause.

c. The principles of value engineering (VE) are inplenented
in accordance with district and | ocal guidelines. The resident
engi neer encourages both the resident office staff and each
contractor to apply their expertise to the VE concept in
initiating alternatives to high cost construction and procurenent
itenms, and in seeking a savings for the Governnent while
preserving quality. EP 11-1-4 is a handy panphl et describing the
VE process which 1s available for distribution to contractors.

On conpletion of a VE study and approval in principle, a

nmodi fication to the contract is pursued in accordance with
paragraph 7-6. The VE officer is kept advised of progress and
governnent preparation costs on VE proposals.

7-11. d oseout and Warranti es.

a. Transfer of conpleted facilities. ER 415-345-38,
Transfer and Warranties, is the basic regul ation which prescribes
USACE policy and procedures for transfer of conpleted
construction projects. The transfer of construction to the using
service will be sinmultaneous with the acceptance of that
construction fromthe contractor. The materials to be
transferred to the using service are accunul ated, organi zed, and
ready to be transferred on the date of the final inspection.
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The material should consist of the follow ng: (subparagraphs (1)
and (9) apply only to mlitary and civil construction,
respectively; the remaini ng subparagraphs are conmon to both)

(1) DD Form 1354. A DD Form 1354, Transfer and Acceptance
of Mlitary Real Property form nust be used to transfer any
facility to the using agency prior to either partial or conplete
occupancy. All facilities (including buildings, structures,
utilities, distribution systens, and paved areas), whether new
construction, rehabilitation, or renodeling, are |listed on the
DD Form 1354. This formis supplenented by DA Form 2877, Real
Property Record, on Arny construction projects. The initial DD
Form 1354 is to be provided by the design A-E. The resident
engi neer supplenents the information provided on the initial DD
Form 1354 and acconpanying forns and conpletes the form This
should be a sinplified process if material is gathered as the
construction progresses. The conpleted DD Form 1354, with
the real property records, is submtted by the resident engi neer
to the using service. Regulations require the using service to
accept the transfer of construction by signing the form The
deficiencies found during the final inspection that were not
i mredi ately corrected are listed on the back of the form The
deficiencies relate to contract requirenents only. Design

deficiencies are not included. |If there are any disputes as to
itens being construction deficiencies, these should be resol ved
by the resident engineer, if possible. |If not, the dispute is

forwarded, in witing, to the district with an explanation of the
facts. Al renovation and alteration projects require a DD Form
1354, as well as all nmaintenance and repair projects. Prior to
the final inspection, the resident engineer determ nes the
approxi mate cost of the contract, exclusive of possible clains.
Conputation of this cost is available, if desired, at the final
inspection. On unit price contracts it may be necessary to submt
an interimDD Form 1354. A final DD Form 1354 will be submtted
once all invoices are received fromthe contractor and validation
of final quantities is conplete.

(2) Equi pnent testing record. Al equipnent tests required
by the contract are nmade and recorded prior to the prefinal
i nspection. Al contract equi pnent incorporated into the project
that was tenporarily used during the construction period (I.e.
el evators) must be refurbished to new condition prior to
turnover. A conplete record of the tests nust be avail able for
exam nation at the final inspection. It is good practice to
invite the |l ocal user to participate in the tests. |In contracts
where training of user personnel is specified, such training is
satisfactorily conpleted prior to formal transfer.
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The using service is furnished a copy of the equipnent test
report upon request.

(3) Shop drawi ng record. The shop draw ngs and ot her data
are conpiled sothat the drawi ngs for any desired item can be nade
readily available at the final inspection. After inspection, the
material is bound for transfer to the user.

(4) Operating and nmi ntenance instructions. Wen provisions
have been nmade for operation and nai ntenance (O&%and; M manual s
for conplete systens, they are obtained fromthe architect-
engi neer (AE) or contractor, and furnished to the using service.
These manual s are the manufacturer's published data and/or
suppl enental material provided by the contractor.

(5) Spare parts and tools. \Were required by the contract,
all necessary spare parts and tools, spare parts lists for the
itenms of equipnment, and the source of suppliers and unit costs
are obtained fromthe contractor for transfer to the user.

(6) Keys. The contract is carefully checked to determ ne
t he nunber, type, and kind of keys required. Special care is
taken in checking the requirenents for such itens as naster keys,
key bl anks, keys for valves, hydrants, registers, and w ndows.
Al required keys are obtained fromthe contractor, |abeled, and
prepared for transfer to the user by letter wwth a conplete
listing of the keys. It is inperative that the naster keys are
secure and that no duplicates have been nade.

(7) Warranty of construction. The contract specifications
are reviewed in order to conpile a list of warranties or
guarantees. The resident engineer assures that all warranties or
guarantees are received fromthe contractor. This includes are
nanmes, addresses, and contact points for all parties responsible
for inplenmenting such warranties or guarantees. A list of
warranty or guarantee expiration dates is nade and retai ned, and
copies are provided to the user. Further information on
i npl emrenting the warranty provisions are provided in 7-11b.

(8) Leases and contracts. All |eases and contracts
pertinent to the transfer of the facilities are secured by the
resident engineer for transfer to the user. This includes |eases
for land, approach rights for airplanes, and contracts for
commercial utilities.
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(9) PolicY and procedures. Transferring civil works
projects (faci ities? is covered in ER 1150-2-302, Annual Report
on Local Cooperation Agreenents. This involves a | ocal
cooperation agreenent, the authority for which is in the act
aut horizing the project. A formal notice to the responsible
authorities (sent by registered or certified mail with return
recei pt requested) transfers the conpleted facilities, as of a
specific date, for operation and nmai ntenance in accordance with
the requirenents of the authorizing |legislation. Copies of
correspondence are furnished to the division engineer and the
Commander, USACE, (CECW O, Washington, DC 20314-1000. The
notice of transfer is acconpanied by the necessary nanual s,
guar antees, spare parts/tools, and testing and shop draw ng
records, as discussed above.

b. Warranty Procedures.

(1) The warranty provisions on each fixed-price construction
contract are described in FAR cl ause 52.276. 21, "Warranty of
Construction”. The provisions of this clause state that the
contractor nust provide a warranty that the work required by the
construction contract conforns to the contract requirenents and
is free of any defect in equipnent, material, and workmanship for
a period of 1 year after the date of final acceptance of the
work or 1 year fromthe date the Governnent takes possession.
Furt her guidance on inplenenting instructions concerning the
warranty provisions are found in ER 415-345-38, "Transfer and
Warranti es".

(2) The interpretation and enforcenent of the Warranty of
Construction C ause (FAR 52.246-21), with respect to the
extension of the warranty period when repairs are perfornmed
during the one year warranty period, revolve around the
Ln}erpretation of paragraph (d) of the clause which is reproduced

el ow.

"(d) The contractor shall restore any work damaged in fulfilling
the terns and conditions of this clause. The Contractor's
warranty with respect to work repaired or replaced will run for 1

year fromthe date of repair or replacenent.”

Interpretation of this clause by the Arned Services Board of
Contract Appeals (Hunphrey Heating and Roofing. Inc., ASBCA No.
29730 (Nov. 8, 1984)) concluded that the one year extension
applies only to replacenent or repairs to work of property
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whi ch was consequentially damaged in fulfilling the terns and
conditions of the clause and not to the warranted itemitself.

An exception to this would be in the case of of a manufacturers
or suppliers warranty, since paragraph (g) of the clause requires
that these warranties be passed on to the governnent.

(3) There are many other scenarios which can and do occur,

however, the principles expressed will be of assistance in
resol ving questions concerning warranties. Each incident of
warranty enforcenment will have to be evaluated on it's own nerit

and in conplicated or controversial situations, |egal assistance
shoul d be obt ai ned.

(4) Inplied Warranties. Inplied warranties are warranties
inplied by the general |aw of sales. The inspection clause,
whi ch provides that acceptance is concl usive except for |atent
defects, fraud, or gross m stake anobunting to fraud, or as
ot herwi se contractually provided. |f after acceptance, the
Governnent di scovers | atent defects, fraud, or gross m stake
anounting to fraud, it may revoke its acceptance and exercise its
right to apply the pre-acceptance renedi es provided in the
| nspecti on cl ause.

(5) Latent Defects. Latent defects are defects hidden from
sight and know edge, existing at the tinme of acceptance, which
are not discoverable by a reasonabl e i nspection and require that:

(a) The defect existed at the tinme of acceptance. Any
def ect nust not have been caused by events after acceptance.

(b) The defect caused any failure of the item \ere a
mal function could have resulted fromtwo causes, one patent and
one |atent, the Governnent nust prove that the malfunction is
attributable to the [ atent cause.

(c) A reasonable inspection would not have uncovered the
defect. The Governnment nust establish what a reasonable
inspection is and why it would not have disclosed the defect.

The failure to make a reasonabl e i nspection that woul d have
di scl osed the defect is fatal to a | atent defect allegation.

|f a defect is detectable by a visual inspection, a reasonable
i nspection should discover it and, generally, the defect will not
be latent. |If the contract specifies a test that woul d have
uncovered the defect and the Governnent failed to performthe
test, the defect is not |atent.
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(d) The effect of a latent defect is to renbve the concl usiveness
of final acceptance, thereby entitling the Governnent to the sane
renedies it would have if acceptance had not yet occurred; the
Governnent is entitled to the renedies prescribed in the
contract. This includes costs of correcting defects, costs of
correcting danage done by the defects, and extra costs of

i nspection that were the natural and probabl e consequences of the
contractor's failure to follow specifications. GCenerally, the
contractor is liable for |atent defects discovered at any tine
after acceptance, to include periods after the expiration of a
warranty clause. A warranty Is an additional renmedy to the pre-
acceptance renedi es provided by contract.

(4) In accordance with AR 420-10, Chapter 6, support to the
Director of Engineering and Housing (DEH) 1s provided under the
"Install ati on Support” program Initial contact with the
contractor, vendor, or manufacturer to obtain correction of
warranty defects should be nade by the using service.

(See ER 415-345-38.) Upon notification by the DEH that warranty
assistance is required, the district assunes primary
responsibility for warranty enforcenent with the correction of
all design or construction defects on all projects/facilities for
one year after the date of transfer (execution of DD Form 1354)
of the construction to the using service. The warranty
enforcenent service covers the full warranty period on itens
havi ng manufacturer's or contractor's warranties |onger than one
year. The resident engineer provides field inplenentation of
this responsibility.

(5) The DEH shoul d be advised in witing of the provisions
of ER 415-345-38 with regard to warranty enforcenent. The
contractor should be advised, in witing, that requests for
warranty correction nmay be forthcomng fromthe DEH or the
resi dent engi neer.

(6) If the initial efforts by the DEH to resol ve warranty
i ssues are unsuccessful, the problemw || be referred to the
resident engineer. The matter is forwarded to the district for
action when conpliance with warranty or guarantee provisions
cannot be obtained by the resident engineer.

(7) Design or construction defects not covered by warranty

or guarantee are corrected after determ ning the nost exFedient
met hod of correction and assuring that funds are avail abl e.
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c. Conpletion report.

(1) As soon as a contract is conplete, the resident engineer
prepares and submts a certificate of conpletion to the district
stating that the final inspection has been acconplished, that al
contracted work has been perforned in accordance with contract
pl ans and specifications, and that the construction has been
accepted by the contracting officer. It is then transferred to
the using service. A list of data such as the date the contract
was conpleted, the date accepted by the contracting officer, and
the date transferred to the using service, is included for the
record. |If there were deficiencies noted in the transfer
docunent, the date these deficiencies were corrected is included
in the report. Wen required, a structure foundation and/ or
enbanknment report is prepared.

(2) The resident engineer also certifies that:

(a) Al contractor and subcontractor payrolls have been
received fromthe contractor

(b) Al GFP accounts and docunents have been cleared by the
appropriate action officer and forwarded to the district (stating
transmttal docunent).

(c) Transfer of the facilities to the using service has been
conpl eted and the using service has been furnished all nateri al
noted in paragraph 7-11a, Transfer of conpleted facilities.

d. Acceptance of work. The contracting officer accepts the
entire contract work or any specified divisible part as pronptly
as practicable after conpleting the work. The resident engi neer
assunmes the responsibility of furnishing the district the
necessary data to assist 1n the pronpt financial closeout of al
contracts in accordance wth ER 415-345-13.

e. Financial closeout policy. It is USACE policy to
financially closeout projects as expeditiously as possible after
acceptance of construction and ER 415-345-13 descri bes the
regul ations in detail. Unobligated funds which are in excess of
funds necessary to liquidate current or anticipated obligations
are returned by a revoking directive as soon as surplus funds
are identified. Data entered into AMPRS is used to evaluate the
ef fectiveness of all FOA's financial closeout perfornmance.
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(1) Wen nore than one project provides funds for a
construction contract, financial closeout of the projects shal
be acconplished only after final paynent has been nmade on the
contract.

(2) When a project provides funds for nore than one
contract, financial conpletion of the ﬁroject shal | be
acconplished only after final paynent has been made on al
contracts.

(3) Projects with any of the follow ng outstanding issues
shall not be financially closed until these issues are resolved:

(a) Cainms pending before the Corps of Engi neers Board of
Contract Appeals (ENGBCA), Arned Services Board of Contract
Appeal s (ASBCA), or a Federal court.

(b) Unresolved A-E liability issues.
(c) Labor violations.

(4) doseout requirenents. The USACE goal is to financially
cl oseout all CONUS projects within six (6) nonths of contract
acceptance and all OCONUS projects within twelve (12) nonths.
Accept ance occurs on the date the Contracting Oficer accepts the
constructed facility(s) required under the contract fromthe
contractor with or without deficiencies (AMPRS data item
0435). Financial conpletion of a project occurs when al
obl i gations have been |iquidated, all accounts receivabl e have
been col |l ected, and excess funds have been returned-i.e. cost and
current working estimate (CWE) are egual. Projects with the
follow ng types of funding are excluded fromthe financial
cl oseout performance ratings: Mdernization of US Facilities
(MOUSF), Foreign Mlitary Sales (FM5), Governnent of Japan (GQJ),
and Governnent of Korea (GOK).

7-12. Post Conpletion A-E Eval uati on.

a. Architect-engineer conpletion of construction perfornmance
eval uati on.

(1) In addition to evaluating the construction contractor,
t he resident engineer conpletes ENG Form 1421-R (Test), Sep 89
Perf ormance Eval uation (Architect-Engineer), and forwards It to
the district after physical conpletion of the contract.
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(2) Conpleting the formrequires that the nunber and cost of
all construction change orders be |listed with a break-out show ng
those resulting fromdeficiencies in AJE performance and a
further break-out showi ng those deficiences which the AAE is
liable for and those absorbed by the Governnent. The resident
engi neer gives a rating to the design of excellent, above
aver age, average, below average, or poor. Additionally, a
recommendation to award future contracts to the A/E i s nade.
the recommendation is negative or conditional, an expl anation
required in the remarks section.

7-13. Managenent of LCPM G vil Wrks Projects.

| f
is

a. General. The project manager (PM is authorized within
the limts defined in ER 5-2-1 to nodify the project schedule and
adj ust project costs to acconmopdate changing conditions in a
tinmely and responsive manner. Responsibility for initiating,
eval uati ng, recommendi ng and approving changes is al so
established in the ER as is accountability for the inpacts
of each change.

b. Schedul e Change Authority. The PMis authorized to
revise project schedules that do not inpact nmajor mlestones.
Changes which extend major m | estones require approval of the
Di vision Project Review Board (PRB). Also, changes whi ch extend
the conpl etion dates of preconstruction engi neering, design, or
construction for budgeted projects beyond the conpletion dates
presented to Congress nust be approved by the Director of
Cvil Wrks (DCW.

c. Cost Change Authority. The PMis authorized to adjust
the project cost estimate within limts based on the size of the
project, and the cumul ative percentage of contingency used. ER
5-2-1 shows the imts of authority for project cost changes. No
authority is granted to increase the total project cost beyond
the Division Approval Level (DAL) w thout DCW approval.

d. Contract Mdifications. Wen a design or construction
contract nmust be nodified, the party initiating the nodification
must prepare a project schedul e and cost change request. When a
nodi fication is initiated, the PMw Il reserve funds, coordinate
and assess the evaluation of inpacts on cost and schedul e and
obtain the required approval s before the nodification is issued.
Nothing in ER 5-2-1 is intended to supersede or interfere with
the Adm nistrative Contracting Oficer (ACO or Contracting
Oficer's authorities and responsibilities established in the
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Federal Acquisition Regul ations (FAR) and suppl enents, to manage
the contract, decide disputes and issue changes (subject to the
availability of funds) which are within del egated authorities.

e. Responsibility and Accountability. The PMis responsible
for the proper evaluation, approval, managenent of the project
schedul e and cost change requests and is accountable for
docunenting inpacts resulting fromthe change. The District
el ement chiefs are responsible for identifying and justifying the
need for changes that revise the project cost and schedul e
established in the Project Managenent Plan (PMP) and for
initiating requests for approval of such changes. The chiefs are
al so accountable for the project inpacts of changes resulting
fromactivities wwthin their elenents. The PMis responsible for
identification of inflation changes and changes in adj usted
basel ine estimates including inflation during construction
resulting fromschedul e del ays or from extended construction
time.

f. Maxi mum Project Cost Limt. The procedure and format for
determ ning the maxi mum project cost |imt for projects subject
to Section 902 of the Water Resources Devel opnent Act of 1986 (PL
99-662), as anended, is contained in EC 1105-2-176. Furthernore,
t he managenent phil osophy of the Section 902 limt is applicable
to all projects within the LCPM system

(1) For projects subject to the provisions of Section 902,
the objective will be to conplete the project within the
aut hori zed cost, plus allowable increases for inflation and
nodi fications required by law, referred to as the D vision
Approval Limt (DAL). Adjustnents of the project costs nay be
made within the change authorities defined in ER 5-2-1.

(2) Those projects in the LCPM system not subject to the
|l egislative imtations of Section 902 will be managed at the
District level within the established baseline estimate with
al | owabl e adjustnents for inflation and changes required by | aw.
Adjustnents to the project cost nay be made within the change
authorities described in ER 5-2-1.

. Al projects in the LCPM systemw || be managed to
conply, insofar as possible, with the schedul e devel oped for the
project network and the project managenent plan (PMP) in
coordination with the cost-sharing partner. Adjustnents to the
proj ect schedule may be nade within the change authorities
described in ER 5-2-1.
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7-14. Small Busi ness and Snmll D sadvant aged Busi ness
Utilization.

a. Ceneral.

(1) It is the policy of the Federal Governnent that snal
busi ness concerns, small business concerns owned and controll ed
by socially and econom cal ly di sadvantaged i ndi vi dual s, and wonen
owned busi ness concerns shall have the maxi mum practicabl e
opportunity to participate in contracts |et by any Federal
agency.

(2) The contractor has agreed, by executing the contract, to
award subcontracts in keeping with the above policy to the
full est extent consistent with the efficient performance of the
contract. (FAR 52.219-8 and FAR 52.219-13). The contractor
usually carries out this responsibility in good faith, generally
wi t hout oversight on the part of the Federal agency.

b. Subcontract Plan. Wen a construction contract exceeds
$1 mllion, the successful offeror is required to subnmt a
subcontract plan prior to award, for review by the Small and
D sadvant aged Business Utilization (SADBU) specialist, and
approval by the Contracting Oficer (FAR 52-219-9). This
provi sion does not apply to small and snall di sadvant aged
busi ness concerns. The el enents of the subcontracting plan
i ncl ude goals for subcontract awards to small and snall dis-
advant aged busi ness concerns, certain reporting requirenents,
fl ow down provisions for subcontracting, and other responsibil-
ities which the contractor agrees to carry out. The approved
subcontract plan is incorporated into and nade a part of the
contract. The nonitoring and docunentation of the subcontract
pl an conpliance is the responsibility of the SADBU speci alist at
the district, with assistance fromthe Area or Resident ENngi neer
and ot her nenbers of the district staff.

c. Liquidated Danages. Liquidated damages are assessed, at
conpl etion of the contract, when a contractor fails to make a
good faith effort to conply with the subcontract plan require-
ments (FAR 52-219.16). Liquidated danages are assessed at the
actual dollar amount by which the prinme contractor failed to neet
each subcontract goal and are in addition to any other renedies
t he Governnent may have under the contract. The npbst frequent
and easily identified issues of nonconpliance are failure to
subm t 3uarterly and sem annual reports §SF 294 and SF 295) as
required by the subcontracting plan and failure to identify,
contact, solicit, or consider small business or snal
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di sadvant aged busi ness concerns for contract award. The ACO nust
insure, in coordination with the SADBU specialist, that |iquid-
at ed danages are assessed, when applicable, before approving
final paynment under the contract. The |iquidated danages pro-
vision applies to contracts for construction which exceed $1
mllion, which require a subcontract plan, and which were awarded
after August 15, 1989. This provision does not apply to con-
tracts awarded to small or snmall disadvantaged busi ness concerns.

d. Incentives. Fixed price negotiated contracts (over $1
mllion for construction) include a provision for incentives to
be paid to the prine contractor when subcontract plan goals for
awards to smal |l di sadvant aged busi ness concerns are exceeded
(DFARS 252.219-7009). The ACO nust be cogni zant of subcon-
tractors at the job site and the records which the contractor is
mai nt ai ni ng concerni ng subcontracting.

e. Preconstruction Conference. Subcontracting requirenents,
i ncluding the plan incorporated into the contract, reporting
requi renents, 1ncentives, and |iqui dated damages contract
provi sions, nmust be included in the agenda for preconstruction
conferences and noted in the preconstructi on m nutes, when
t he contract anmount exceeds $1 million and award is made to a
| arge busi ness concern. Disputes can be avoi ded when these
i ssues are discussed in the early stages of contract performance,
so that contractors know what is expected and wll have maxi num
opportunity to conply. The SADBU specialist may be invited to
t he preconstruction conference to advise on subcontracting
requi renents.

f. Performance Ratings. Contractor's performance ratings
must reflect conpliance or nonconpliance with subcontracting
plans in the contract. Subcontracting is a managenent function
under the contract. Interimor final unsatisfactory appraisals
W ll be used to identify nonconpliance with subcontract plans, to
informthe contractor's upper nmanagenent officials, and to serve
as a record of conpliance which may have a bearing on the firns
future contract awards. The SADBU specialist wll provide
comments to the contracting officer on all satisfactory or
out st andi ng performance apprai sals assigned to | arge business
concerns, and will insure that the degree of conpliance with the
subcontracting plans is considered in the final performance
eval uati on.
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